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upon receiving its Medicare certification, and likely would have become a significant
independent provider of outpatient surgical services in competition with Carilion but for
the acquisition.

ANTICOMPETITIVE EFFECTS

The Competitive Significance of CAI and CSE

Prior to the acquisition, CAI and CSE offered patients independent imaging and surgery
services in a facility more accessible than Carilion’s or HCA’s hospital-based services.
In addition to offering convenience to patients, CAI and CSE offered high-quality
services at prices substantially lower than Carilion’s or HCA’s pricing.

The availability and number of alternative providers is the primary source of a health
plan’s leverage to negotiate competitive rates on behalf of its members. Thus, an
acquisition that reduces a health plan’s choice of providers reduces the health plan’s
leverage when negotiating with a provider, and leads to higher prices. That effect is even
more pronounced when the number of alternatives is few, as is the case here.

Independent freestanding centers, like other healthcare providers, compete for several
types of “customers,” including health plans, physicians, and patients. CAl and CSE
competed for inclusion in health plans’ networks primarily by offering low prices for the
services that they provide to the plans’ enrollees. Independent freestanding centers that
do not offer competitive pricing risk exclusion from a health plan’s network because
hospital-based and hospital-owned outpatient service centers constitute viable substitutes
for the services provided by the centers. For example, prior to the acquisition, health
plans in Roanoke had the option of contracting with Carilion and not contracting with
CAl or CSE. This implicit threat forced CAI and CSE to offer very competitive rates,
which were significantly lower than Carilion’s rates.

Independent freestanding centers also compete with hospitals to win loyalty from patients
and referring physicians on the basis of quality, customer service, location, price and
cost-effectiveness of services. Before being acquired by Carilion, CAI and CSE
advertised directly to patients and physicians in the local print and television media,
touting the centers’ advantages relative to Carilion, including the centers’ reputations for
high quality, low-cost, and accessible health care.

Prior to the acquisition, competition from CAI and CSE spurred Carilion to improve the
quality, services, and amenities at its own outpatient facilities, to the benefit of
consumers, and would have spurred such competition in the future.
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The Anticompetitive Effects of the Acquisition

The acquisition will reduce the number of imaging and surgical services providers in the
Roanoke area from three to two, and will eliminate substantial price and non-price
competition that benefitted patients, employers, and health plans in the Roanoke area.

Post acquisition, health plans can no longer threaten, implicitly or explicitly, to exclude
CAI or CSE from their networks, now that the centers are owned by Carilion. This
substantially reduces the health plans’ leverage, and substantially increases Carilion’s
leverage, when negotiating rates for services to be provided at these centers. The result
will be Carilion’s unilateral ability to charge health plans higher prices for CAI’s and
CSE’s services. Indeed, Carilion concedes that it will increase prices post-acquisition for
CATI’s and CSE’s services.

The acquisition’s anticompetitive price effects will directly and substantially harm
patients by increasing their out-of-pocket costs. For example, once Carilion implements
its fee structure to the services provided at CAl, the out-of-pocket cost for a brain MRI
for many patients will increase by almost 900%, from approximately $40 to $350.

Post-acquisition, Carilion’s only competitor for imaging and surgical services, HCA, will
have little incentive to compete aggressively against Carilion in the stable duopoly. Thus,
the likelihood of coordinated interaction between Carilion and HCA is increased with the
elimination of the only independent, non-hospital-owned competitor.

ENTRY BARRIERS

Entry into the relevant markets will not deter or counteract the likely anticompetitive
effects of the acquisitions.

Among other entry barriers, opening a new imaging or surgical center requires state
approval through the Virginia COPN Program, a process that entails substantial
uncertainty and, even if successful, can take almost two years to complete. Carilion and
HCA routinely oppose such applications through administrative and judicial proceedings,
further decreasing the likelihood of approval and prolonging the approval process.

At the time that CSE filed for COPN approval, Carilion stated in its opposition that “[a]s
far as Carilion is aware, approval of a physician-owned outpatient surgical hospital with
one general purpose operating room with no hospital affiliation or no exclusivity
condition is unprecedented.”

~ In addition to COPN approval, a new entrant into the outpatient surgical services market

cannot be reimbursed as an ambulatory care facility until it is Medicare certified. This
process cannot begin until after COPN approval, and can take an additional 12 months or
more to complete.



EFFICIENCIES

40.  The acquisition will not result in improved quality of care or other efficiencies that offset
the likely competitive harm.

41.  Prior to the acquisition, CAI and CSE were well known as high-quality providers of
imaging and surgical services. The acquisition will not improve quality of care in any
manner that could not have been achieved without the acquisition.

VIOLATION

42.  The allegations of Paragraphs 1 through 41 are repeated and realleged as though fully set
forth here.

43.  The acquisition of CAI and CSE by Carilion will substantially lessen competition or tend
to create a monopoly in violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18.

NOTICE

Notice is hereby given to the Respondents that the twenty-fourth day of March, 2010, at
10:00 a.m. is hereby fixed as the time, and Federal Trade Commission offices, 600 Pennsylvania
Avenue, N.W., Room 532, Washington, D.C. 20580, as the place when and where an evidentiary
hearing will be had before an Administrative Law Judge of the Federal Trade Commission, on
the charges set forth in this complaint, at which time and place you will have the right under the
Federal Trade Commission and Clayton Acts to appear and show cause why an order should not
be entered requiring you to cease and desist from the violations of law charged in the complaint.

You are notified that the opportunity is afforded you to file with the Commission an
answer to this complaint on or before the fourteenth (14™) day after service of it upon you. An
answer in which the allegations of the complaint are contested shall contain a concise statement
of the facts constituting each ground of defense; and specific admission, denial, or explanation of
each fact alleged in the complaint or, if you are without knowledge thereof, a statement to that
effect. Allegations of the complaint not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the complaint, the answer
shall consist of a statement that you admit all of the material facts to be true. Such an answer
shall constitute a waiver of hearings as to the facts alleged in the complaint and, together with
the complaint, will provide a record basis on which the Commission shall issue a final decision
containing appropriate findings and conclusions and a final order disposing of the proceeding.
In such answer, you may, however, reserve the right to submit proposed findings and
conclusions under § 3.46 of the Commission’s Rules of Practice for Adjudicative Proceedings.

Failure to file an answer within the time above provided shall be deemed to constitute a
waiver of your right to appear and to contest the allegations of the complaint and shall authorize
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the Commission, without further notice to you, to find the facts to be as alleged in the complaint
and to enter a final decision containing appropriate findings and conclusions, and a final order
disposing of the proceeding.

The Administrative Law Judge will schedule an initial pre-hearing scheduling conference
to be held not later than ten (10) days after the answer is filed by the last answering respondent.
Unless otherwise directed by the Administrative Law Judge, the scheduling conference and
further proceedings will take place at the Federal Trade Commission, 600 Pennsylvania Avenue,
N.W., Room 532, Washington, D.C. 20580. Rule 3.21(a) requires a meeting of the parties’
counsel as early as practicable before the pre-hearing scheduling conference (and in any event no
later than five (5) days after the answer is filed by the last answering respondent). Rule 3.31(b)
obligates counsel for each party, within five (5) days of receiving a respondent’s answer, to
make certain initial disclosures without awaiting a discovery request.

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed in any adjudicative
proceedings in this matter that the acquisition challenged in this proceeding violates Section 7 of
the Clayton Act, as amended, the Commission may order such relief against Respondent as is
supported by the record and is necessary and appropriate, including, but not limited to:

1. Divestiture of CAI and CSE, and associated assets, in a manner that restores the
outpatient centers as viable, independent competitors in the relevant markets.

2. Divestiture of certain before or after-acquired physician practices that were
sources of referral support to CAI or potentially participating surgeons for CSE.

3. A prohibition against any transaction between Carilion and the restored CAI and
CSE that combines any of their assets or facilities in the relevant geographic
market, except as may be approved by the Commission.

4. A requirement that, for a period of time, Carilion provide prior notice to the
Commission of acquisitions, mergers, consolidations, or any other combinations
of its hospitals or other health facilities in the relevant geographic market with
any other hospitals, health facilities or physicians in the relevant geographic
market.

5. A requirement to file periodic compliance reports with the Commission.



6. Any other relief appropriate to correct or remedy the anticompetitive effects of
the transaction or to restore CAI and CSE as viable, independent competitors in
the relevant market.

IN WITNESS WHEREOF, the Federal Trade Commission has caused this complaint to
be signed by its Secretary and its official seal to be hereto affixed, at Washmgton D.C.,, this
twenty-third day of Jjuly, 2009.

By the Commission. % )f %‘}é/

Donald S. Clark
Secretary
SEAL
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